Response to Interview Questions
Background
There are three important features of Australian constitutionalism that must
be emphasised by way of background. They provide important context to the
responses that follow.

First, Australia, unlike most developed nations, has neither a comprehensive
constitutional bill of rights! nor a statutory national charter of rights.? When
the Constitution was drafted in the late-19th century, the decision was taken
to follow the British model of rights protection, under which rights were
protected by the common law and through the electoral process.3 The
Constitution does, however, contain a limited set of express rights as well as
some ‘implied rights’, which Australia’s constitutional court, the High Court
of Australia, has derived from the text and structure of the Constitution.* The
rights expressly mentioned include the right to trial by jury for indictable
federal offences;° the right to free exercise of religion;® the right not to have
the federal government establish a religion;” the right, where the
Commonwealth acquires one’s property, to receive compensation on ‘ust
terms’;8 and a right not to be discriminated against based on one’s state of
residence.? The implied rights include the implied freedom of political
communication, !0 derived from the Constitution’s establishment of a system
of representative and responsible government; the dual requirements that (i)
the judicial power of the Commonwealth be exercised only by courts
mentioned in s 71 of the Constitution and (ii) those courts only exercise the
judicial power of the Commonwealth;!! and the right to vote in federal
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elections limited, except where limitation of that right is ‘appropriate and
adapted’ to a substantial reason.!2

Next, it is important to appreciate that the High Court’s dominant modalities
of constitutional interpretation are text, structure, history and precedent,!3
with ‘extrinsic’ modalities, such as arguments based on moral, sociological or
economic considerations, bearing comparatively little weight in constitutional
argument.!* A consequence of this approach to interpretation, typically
described as ‘legalism’,!> lending themselves to such an approach. The
dominance of the legalist mode of constitutional interpretation has meant that
the Australian Constitution provides fairly weak rights protection, because in
most cases the existence of a constitutional right is undermined by one of the
four modalities, mentioned above, that are central to legalist methods of
interpretation.!6

A final important feature of Australian constitutionalism is the fact that
Australia is a federation, comprising six states and two self-governing
territories. Each of these subnational units also has the power to enact laws
that protect human rights, provided that such laws are not inconsistent with
federal law.!” Thus, in the absence of a national charter of rights, three
subnational jurisdictions have enacted statutory charters of rights.!® And
each of the eight subnational jurisdictions has its own human rights laws and
its own agencies charged with the protection and promotion of human rights.

Question 2(a): Protection of subconstitutional rights
Rights that are not mentioned in the Constitution are protected in a variety of
ways.

Interpretive presumptions

Fundamental common law rights are protected through an interpretive
presumption known as the principle of legality. This presumption holds that
legislation will be interpreted so as not to derogate from common law rights
except where the law manifests a clear intention to do so.1® Further, as
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mentioned above, the statutory charters of rights impose a requirement that
courts, as far as possible, interpret legislation consistently with human
rights.?0 Finally, there is a presumption that legislation is to be interpreted
consistently with rules of international law, at least in circumstances of
ambiguity.2! This gives international human rights law a role to play in
statutory interpretation, even where a statute does not purport directly to
incorporate international human rights law.

Judicial and executive enforcement

The federal and state legislatures have enacted statutes that protect various
human rights. Some of these statutes give either executive agencies or the
courts a role in enforcing these rights. For instance, the Racial Discrimination
Act 1975 (Cth) renders certain acts unlawful, and its commands may be
enforced through conciliation by the Australian Human Rights Commission?2
and the federal courts.?® Similar regimes exist at the state and territory level.

Parliamentary scrutiny regimes

At both the national level , human rights are protected through the
parliamentary process. At the nation level as well as in the three subnational
jurisdictions with statutory bills of rights, bills introduced into Parliament
must be accompanied by a statement that assesses the law’s compatibility
with human rights.2* Further, in those jurisdictions and in New South Wales,
parliamentary committees are required to scrutinise bills for their
compatibility with specified human rights.25

Question 2(b): Conflict between constitutional and subconstitutional
rights

Section 109 of the Australian Constitution provides that Commonwealth law
prevails over state law in circumstances of inconsistency. Likewise, the
Constitution is supreme over inconsistent federal law. Thus, constitutional
rights will prevail over sub-constitutional rights where they come into conflict.

Question 3: Relevance of international human rights law
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Australia is a dualist system, so international law does not have direct effect
in Australian domestic law. Rather, international law only has domestic effect
if Parliament passes a statute incorporating international law into domestic
law.26 Accordingly, as a matter of domestic law the government is required to
comply with international human rights norms only to the extent that those
norms have been enacted into Australian law. Australia has enacted several
statutes that purport to give effect to international human rights standards.?”
Conversely, however, the federal Parliament also has power to enact laws that
violate international law,28 a tool that it has used, in recent times, in response
to judicial decisions that interpret the law in ways that it deems undesirable.
For example, a provision of the Migration Act 1958 (Cth) states that ‘[flor the
purposes of section 198, it is irrelevant whether Australia has non-
refoulement obligations in respect of an unlawful non-citizen’.29

But international human rights law does play an important subsidiary role:
as mentioned above, there is a presumption that statutes must be interpreted
in accordance with the rules of international law. This rule of interpretation
has been very important in the context of refugee litigation, where it has been
used in a series of cases to produce implied restrictions on power conferred
on the government by statute with respect to asylum seekers.30

Question 8: Horizontal Effect

Some human rights statutes do have a direct horizontal effect: they require
private persons not to infringe the human rights of others. For example, the
Racial Discrimination Act 1975 (Cth), mentioned above, applies to the conduct
of private individuals. The constitutional rights protections do not have a
direct horizontal effect, but instead operate as restrictions on the legislative
power of the federal Parliament.

Further, some other human rights norms have an indirect horizontal effect.
The High Court of Australia has said that the common law may be influenced
by the requirements of the Constitution. Accordingly, the Court has modified
the common law of defamation so that it conforms to the implied freedom of
political communication, which is a constitutional right.3! Further, the
requirement in statutory charters of rights that laws be interpreted
consistently with human rights may lead to the conclusion that statutes will
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be interpreted in a way that limits the scope of private rights in order that
such private conduct does not infringe human rights.s32

Question 4: The government’s role in advancing human rights
Australian governments, both national and subnational, are involved in
advancing human rights in several ways. First, Parliaments can advance
human rights by enacting rights-protective legislation. Examples include the
three state- and territory-level statutory charters of rights and the federal
legislation requiring scrutiny of bills against international human rights
treaties.

Secondly, the national government and each state or territory government has
a human rights commission, whose functions include promoting public
understanding and acceptance of human rights.33

Finally, the national government plays a role in promoting human rights at
international forums. For instance, Australia was recently elected to serve on
the United Nations Human Rights Council from 2018-2020. But this is not to
say that Australia has always agreed with the views of international human
rights treaty bodies, nor that Australia has fully implemented international
human rights standards in its domestic law.34

Question 9: Existence of minority groups

Australia is a multicultural nation whose citizens reflect a range of distinct
ethnic, religious and linguistic traditions. Special mention must be made of
Australia’s indigenous peoples, the Aboriginal and Torres Strait Islander
peoples. Aboriginal and Torres Strait Island peoples are the world’s oldest
continuing civilisation. They are also the ethnic group that suffers from the
highest rate of incarceration in the world.

Despite their long history of occupation of the land, Aboriginal and Torres
Strait Islanders are not recognised in the Australian Constitution. A
movement to obtain constitutional recognition for Aboriginal and Torres Strait
Islanders, making provision for a “Voice to Parliament’ under which
Indigenous Australians would be consulted in respect of proposed legislation
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that would affect them, is currently on foot. Other forms of recognition, such
as treaty arrangements, are currently under consideration in several of the
states and territories.

For most of Australia’s history, the land rights of Aboriginal and Torres Strait
Islander groups were widely regarded as having been extinguished upon
British settlement, on the theory that the land was terra nullius (land
belonging to no one).3%> But this assumption was exploded by a decision of the
High Court of Australia in 1992 that recognised the existence of a sui generis
property right, ‘native title’, possessed by Indigenous Australians.36 Native
title rights are now enshrined in, and regulated by, a federal statute.3”

Questions 5-7, 10-12: Challenges to human rights protection in
Australia

There are a range of challenges to the protection of human rights in Australia.
The issues mentioned below are some of the most pressing, but the list is by
no means exhaustive.

Lack of a national bill of rights

As mentioned earlier, Australia lacks a comprehensive statutory or
constitutional bill of rights. In this respect, it stands in contrast to the nations
with which it is often compared. While there has been intermittent support
for the idea — for example, in 2009 the National Human Rights Consultation
Committee published a report recommending the enactment of a national bill
of rights3® — a bill of rights is not a current political priority. The lack of such
an instrument means that the courts’ ability to occupy a central role in rights
protection is limited.

Rights of Indigenous Australians

The constitutional recognition of Indigenous Australians is the principal
constitutional reform movement currently on the political agenda. The
proposed constitutional amendment has two elements: (1) an Indigenous
Voice to Parliament, directed to ensuring that Indigenous Australians have a
voice in laws that would affect them, and (2) a Makarrata Commission, which
is intended to facilitate treaty-making and to permit truth and
reconciliation.3?
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Indigenous Australians are subject to various forms of discrimination. As
mentioned, they are the most incarcerated racial group in the world. Further,
their outcomes lag far behind national averages: the national government’s
most recent ‘Closing the Gap’ report states that Indigenous child mortality
rates, school attendance rates, life expectancy, literacy and numeracy, and
employment rates remain well behind national standards.40

People seeking asylum

Australia has some of the world’s strictest immigration laws. In particular,
the Australian Human Rights Commission argues that Australia’s
immigration detention regime breaches the right to be free from arbitrary
detention because it fails to ‘provide a robust and transparent individual
assessment mechanism to determine whether the immigration detention of
each person is necessary, reasonable or proportionate’.4!

Australia detains many people seeking asylum offshore, on Manus Island,
Papua New Guinea and until recently in Nauru, under memoranda of
understanding with the Papua New Guinea and Nauru governments.
Australia’s treatment of these detainees has been harshly scrutinised by
international organisations.*2

LGBTQI rights

The national Parliament passed legislation permitting same-sex marriage in
2017.43 But there remain several issues in relation to the treatment of LGBTQI
Australians. One such issue is the ability of people to change their legal sex.
In most Australian jurisdictions, a person may change their sex in the birth
register without having undergone any surgical interventions. Other states
are currently considering whether to follow suit, or instead to require sex
reassignment surgery as a prerequisite to changing one’s sex for legal
purposes.** Another issue is the position of transgender and gender-diverse
people to participate in sports together with the gender with which they
identify. In one high-profile case, a women’s professional sports league denied
a trans woman the right to participate in the competition.4>
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Freedom of speech and religion

There is considerable debate regarding whether Australian law unduly
abridges the rights to free speech and free exercise of religion. One object of
concern is the Racial Discrimination Act 1975 (Cth)’s prohibition on acts that
are reasonably likely to ‘offend, insult, humiliate or intimidate’ another.4® Free
speech advocates have suggested that the provision goes too far insofar as it
denies the right to speak in a manner that might be regarded as merely
offensive and no more.*” More recently, the termination of a prominent
Christian rugby player’s contract after he published material on Instagram
that was derogatory to the gay and lesbian community has given rise to
arguments about the extent to which employers should be able to control their
employees expression of opinions, religious and otherwise.*® Following this
controversy, the national government announced that it would introduce a
religious discrimination bill into Parliament.49
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